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JURISDICTION

On April 9, 2021 appellant filed a timely appeal from a February 22, 2021 merit decision
of the Office of Workers’ Compensation Programs (OWCP). Pursuant to the Federal Employees’
Compensation Act? (FECA) and 20 C.F.R. 8§ 501.2(c) and 501.3, the Board has jurisdiction over
the merits of this case.?

Y Inallcasesin which a representative has been authorized in a matter before the Board, no claimfora fee for legal
or otherservice performed on appeal before the Board is valid unlessapproved by the Board. 20 C.F.R.§501.9().
No contract for a stipulated fee or on a contingent fee basis will be approved by the Board. 1d. An attorney or
representative’s collection of a fee without the Board’s approval may constitute a misdemeanor, subject to fine or
imprisonment for up to one year or both. Id.; see also 18 U.S.C. §292. Demands for payment of feesto a
representative, priorto approval by the Board, may be reported toappropriate authorities for investigation.

25U.S.C.§ 8101 et seq.

% The Board notes that, following the February 22, 2021 decision, OWCP received additional evidence. The
Board’s Rules of Procedure provides: “TheBoard’s reviewofa caseis limited to the evidence in the caserecord that
was before OWCP at the time of its final decision. Evidence not before OWCP will not be considered by the Board
for the first time onappeal.” 20 C.F.R. §501.2(c)(1). Thus, the Board is precluded from reviewing this additional
evidence forthe first timeon appeal. 1d.



ISSUE

The issue is whether appellant has met her burden of proof to establish a medical condition
causally related to the accepted May 16, 2020 employment incident.

FACTUAL HISTORY

On May 16, 2020 appellant, then a 54-year-old practical nurse, filed a traumatic injury
claim (Form CA-1) alleging that on that date, she sustained middle and lower back injuries when
a patient she was assisting stumbled and fell into her, while in the performance of duty. She did
not stop work. OWCP assigned the claim OWCP File No. xxxxxx288.4

In a medical report dated May 20, 2020, Dr. Warren Wulff, a Board-certified orthopedic
surgeon, indicated that appellant described a recent incident at work where she tried to catch an
unstable patient who fell against the wall. He noted her history of back surgery on October 23,
2019, including lumbar laminectomy and bilateral decompression at L5-S1, and noted that the
May 16, 2002 employment incident had caused increased pain in her neck and lower back,
numbness in her feet, and referred pain into both arms and down the left lateral hip and thigh.
Dr. Wulff obtained x-raysand performed a physical examination which revealed: mildly limited
cervicaland lumbarrange of motion due to pain; tenderness over the leftand right paraspinal areas
at L3, L4, and L5; and diminished sensation in the right lower extremity and foot. He diagnosed
lower back pain, neck pain, and lumbar radiculitis, and opined that the incident described was a
competent medical cause of appellant’s injuries.

Inan August 5, 2018 development letter, OWCP informed appellant of the deficiencies of
her claim. Itadvised her of the type of factual and medical evidence needed to establish her claim
and requested a narrative medical report from her treating physician containing a detailed
description of findings and a diagnosis, explaining how her work incident caused or aggravated a
medical condition. OWCP afforded her 30 days to submit the necessary evidence.

OWCP thereafter received medical notes of Dr. Wulff, which predated the May 16, 2020
employment incident. In a February 6, 2019 note, Dr. Wulff indicated that appellant related
complaints of neck, mid back and jaw pain, which she attributed to her repetitive work dutiesas a
nurse. He further noted that she was already taking a muscle relaxer for preexisting low back pain
and lumbar radiculitis and diagnosed neck and thoracic spine pain. In follow-up notes dated
April 26 and August 6, 2019, Dr. Wulff indicated that appellant continued to complain of cervical
spine, thoracic spine, and rightupper extremity pain, and he diagnosed cervical radiculopathy, mid
back pain, and neck pain.

In a narrative report dated August 13, 2020, Dr. Aaron J. Bianco, a Board-certified
orthopedic surgeon, noted that appellant described a history of assisting an unsteady patient, who
fellinto a wall and dragged her down with him. He noted thatshe immediately feltas if something
in her neck and back were broken, and that her back was “on fire.” Dr. Bianco performed a
physical examination, which revealed limited range of motion of the cervical and lumbar spine

* Appellant hasa previously accepted January 27, 2009 traumatic injury claim under OWCP File No. xXxxxx704
fordisplacementof lumbar intervertebral disc withoutmyelopathy. She also hasa previously accepted March 4, 2010
traumatic injury claim under OWCP File No. xxxxxx015 for thoracic or lumbosacral neuritis or radiculitis and sprain
of back, lumbar region.



and tenderness over the lumbar paraspinal musculature. He reviewed x-rays of the cervical spine
dated May 20, 2020, which were normal, and of the lumbar spine of even date, which revealed
mild disc space narrowingat L5-S1. Dr. Bianco also reviewed July 29, 2020 magnetic resonance
imaging (MRI) studies of the cervical spine, which showed disc bulging at C4-5 and C6-7 and
lumbar spine, which demonstrated mild bilateral foraminal stenosis at L5 and chronic moderate
bilateral foraminal stenosis at L5-S1. He diagnosed: lumbosacral radiculitis; lumbar herniated
disc; cervical stenosis; and lumbar stenosis. Dr. Bianco opined that the force of the patient
dragging appellant down to the floor as she exerted force to try to keep him standing was the cause
of the injury to her low back and neck.

By decision dated September 11, 2020, OWCP denied appellant’s traumatic injury claim,
finding that the evidence of record was insufficient to establish causal relationship between the
diagnosed medical conditions and the accepted May 16, 2020 employment incident
Consequently, it found she had not met the requirements to establish an injury and/or a medical
condition.

On September 22, 2020 appellant, through counsel, requested a hearing before a
representative of OWCP’s Branch of Hearings and Review, which took placeon January 14, 2021.

Appellant also submitted an updated copy of Dr. Bianco’s August 13, 2020 report,
containing an October 31, 2020 addendum noting that he had reviewed additional medical records
and diagnostic studies. Dr. Bianco explained that he had compared an April 26, 2017 MRI scan
of the cervical spine and a July 23,2018 MRI scan of the lumbar spine with the July 29, 2020
studies, and foundthe results were essentially unchanged. He opined thatthe weightof the patient,
as he came down, caused strain on the muscles in appellant’s neck and back, which aggravated her
preexisting March 4, 2010 back injury and a September 1, 2017 neck injury.

By decision dated February 22, 2021, OWCP’s hearing representative affirmed the
September 11, 2020 decision, finding that the medical evidence of record was insufficient to
establish causal relationship between appellant’s diagnosed medical conditions and the accepted
May 16, 2020 employment incident. She also instructed that, upon return of the file to OWCP,
the current claim should be administratively combined with OWCP File Nos. xxxxxx015 and
XXXXXX704.5

LEGAL PRECEDENT

An employee seeking benefits under FECA® has the burden of proof to establish the
essential elements of his or her claim, including that the individual is an employee of the United
States within the meaning of FECA, that the claim was timely filed within the applicable time
limitation of FECA,’ that an injury was sustained in the performance of duty as alleged, and that
any disability or medical condition for which compensation is claimed is causally related to the

> OWCP administratively combined appellant’s previously accepted claims under OWCP File Nos. xxxxxx015 and
XXXXXX 704 with the presentclaim under OWCP File No. xxxxxx 288, with it servingasthe master file.

®Supranote 1.

" F.H., Docket No.18-0869 (issued January 29, 2020); J.P., Docket No. 19-0129 (issued April 26, 2019); JoeD.
Cameron,41ECAB 153 (1989).



employment injury.® These are the essential elements of each and every compensation claim,
regardless of whether the claim is predicated upon a traumatic injury or an occupational disease.®

To determine whether a federal employee has sustained a traumatic injury in the
performance of duty, itfirstmustbe determined whether factof injury hasbeenestablished. There
are two components involved in establishing fact of injury. First, the employee must submit
sufficient evidence to establish that he or she actually experienced the employment incident at the
time, place, and in the manneralleged. The second componentiswhetherthe employmentincident
caused a personal injury and can be established only by medical evidence. 10

The medical evidence required to establish causal relationship between a claimed specific
condition and an employment incident is rationalized medical opinion evidence.1! The opinion of
the physician must be based on a complete factual and medical background of the employee, must
be one of reasonable medical certainty, and must be supported by medical rationale explaining the
nature of the relationship between the diagnosed condition and the specific employment incident
identified by the claimant.12

In any case where a preexisting condition involving the same part of the body is present
and the issue of causal relationship, therefore, involves aggravation, acceleration or precipitation,
the physician must provide a rationalized medical opinion that differentiates between the effects
of the work-related injury or disease and the preexisting condition.13

ANALYSIS

The Board finds that appellant has not met her burden of proof to establish a medical
condition causally related to the accepted May 16, 2020 employment incident.

In his narrative reportdated August 13,2020, Dr. Bianco indicated thatappellant described
a history of assisting an unsteady patient at work, who fell into a wall and dragged appellant down
with him. He diagnosed lumbosacral radiculitis, lumbar herniated disc, cervical stenosis and
lumbar stenosis. In an October 31, 2020 addendum to the August 13, 2020 report, Dr. Bianco
reviewed additional medical records and compared MRI studies taken before and after the accepted
employmentincident. He noted the findings were essentially unchanged. Dr. Bianco opined that
the weight and force of the patient dragging appellant down to the floor as she exerted force to try
to keep him standing caused a strain on the muscles in her neck and back, which aggravated her

8 L.C., Docket No. 19-1301 (issued January 29, 2020); J.H., Docket No. 18-1637 (issued January 29, 2020);
James E.Chadden, Sr.,40 ECAB 312 (1988).

° P.A., Docket No. 18-0559 (issued January 29, 2020); K.M., Docket No. 15-1660 (issued September 16, 2016);
Delores C. Ellyett,41 ECAB 992 (1990).

10T H., Docket No. 19-0599 (issued January 28, 2020); K.L., Docket No. 18-1029 (issued January 9, 2019); John J.
Carlone,41 ECAB 354 (1989).

11°5.S., Docket No. 19-0688 (issued January 24, 2020); A.M., Docket No. 18-1748 (issued April 24, 2019);
Robert G. Morris, 48 ECAB 238 (1996).

12 A.S., Docket No. 19-1955 (issued April 9,2020); Leslie C. Moore, 52 ECAB 132 (2000).
13 Federal (FECA) Procedure Manual, Part 2 -- Claims, Causal Relationship, Chapter 2.805.3¢e (January 2013);
M.B., Docket No. 20-1275 (issued January 29, 2021); see R.D., Docket No. 18-1551 (issued March 1,2019).

4



preexistingneck and back injuries. While his reportand addendum provided affirmative opinions,
which supported causal relationship, he did not provide a pathophysiological explanation as to
how the accepted incident either caused or contributed to appellant’s diagnosed conditions.14 The
Board has consistently held that complete medical rationalization is particularly necessary when
there are preexisting conditions involving the same body part,1°> and has required medical rationale
differentiating between the effects of the work-related injury and the preexisting condition in such
cases.’® Thus, the Board finds that the reports from Dr. Bianco are insufficient to establish causal
relationship.

Dr. Wulff, inhis May 20, 2020 report, similarly documented appellant’s complaints of pain
and burning in her neck, shoulders and lower back, which he noted she attributed to an incident at
work when she tried to catch an unstable patient who fell against the wall. He further noted her
history of a prior lumbar laminectomy and bilateral decompression at L5-S1 on October 23, 2019,
and indicated that she experienced increased neck and lower back pain, numbnessin her feet, and
referred pain into both arms and down the left lateral hip and thigh after the May 16, 2020
employment incident. Dr. Wulff opined that the employment incident she described was a
competent medical cause of the injuries. However, he did not provide rationale explaining how
the accepted employment incident either caused or contributed to appellant’s diagnosed
conditions.t” Furthermore, although Dr. Wulff February 6, April 26, and August 6, 2019 notes
documentedher prior neck and back complaints, his May 20, 2020reportdoes not provide medical
rationale differentiating between the effects of the work-related injury and the preexisting
conditions.18 As noted above, the Board has held that a report is of limited probative value
regarding causal relationship if it does not contain medical rationale explaining how an
employment activity could have caused or aggravated a medical condition.1® For these reasons,
the Board finds that his reports are also insufficient to meet appellant’s burden of proof.

As appellant has not submitted rationalized medical evidence to support her claim that she
sustained a neck or back condition causally related to the accepted May 16, 2020 employment
incident, the Board finds that she has not met her burden of proof to establish her claim.

Appellantmay submitnew evidence or argumentwith a written request for reconsideration
to OWCP within one year of this merit decision, pursuantto 5 U.S.C. § 8128(a) and 20 C.F.R.
§§ 10.605 through 10.607.

4 Supranote 12; J.G., DocketNo. 20-0009 (issued September 28, 2020).
1 K.R., Docket No.18-1388 (issued January 9,2019).

16 See, e.9., J.G., supra note 14; A.J., Docket No. 18-1116 (issued January 23, 2019); M.F., Docket No. 17-1973
(issued December 31, 2018); J.B., Docket No. 17-1870 (issued April 11, 2018); E.D., Docket No. 16-1854 (issued
March 3,2017); P.O., DocketNo. 14-1675 (issued December 3,2015).

17J.G., id.; Victor J. Woodhams, 41 ECAB 345 (1989).
'8 Supra note 16.

¥ Supranote 12.



CONCLUSION

The Board finds that appellant has not met her burden of proof to establish a medical
condition causally related to the accepted May 16, 2020 employment incident.

ORDER

IT IS HEREBY ORDERED THAT the February 22, 2021 decision of the Office of
Workers’ Compensation Programs is affirmed.

Issued: December 7, 2021
Washington, DC

Alec J. Koromilas, Chief Judge
Employees’ Compensation Appeals Board

Patricia H. Fitzgerald, Alternate Judge
Employees’ Compensation Appeals Board

Valerie D. Evans-Harrell, Alternate Judge
Employees’ Compensation Appeals Board



